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No. 12,516

IN THE

United States Court of Appeals

For the Ninth Circuit

FooN Goon Mok,
Appellant,

p vs.

United States of America,

Appellee.

BREF FOR APPELLEE.

JURISDICTION.

Appellant filod his petition for naturalization un-

der the provisions of Section 324(A) of the National-

ity Act of 1940 (8 U.S.C.A. 724(A)) in the United

States District Court for the Northern District of

California, Southern Division, on Febniary 28, 1949

(T. 2-6). His petition was denied by District Judge

Louis E. Goodman on December 13, 1949, upon the

ground that he had failed to establish his good moral

character for the required period of time (T. 13-14).

Appellant filed his notice of appeal with the Clerk of

the District Court on January 11, 1950 (T. 14-15).

Jurisdiction of the District Court to entertain the

petition for naturalization is conferred by flection



301 of the Nationality Act of 1940 (8 U.S.C.A. 701).

Jurisdiction of the Court of Appeals to review the

District Court's final order is conferred })y Section

128 of the Judicial Code, as amended (28 U.S.C.A.

1291).

The order of the District Court in denyinc: the pe-

tition for naturalization is a final decision within the

meaning of Section 128 of the Judicial Code (see

Tutun V. U. S., 270 U.S. 568, 46 S. Ct. 425, 70 L. Ed.

738).

STATEMENT OF THE CASE.

The appellant was born in China on July 18, 1912

(T. 2-21). He entered the United States illegally at

New York, N. Y., in May of 1930 on a vessel the

name of which is not knowTi (T. 3-21). His petition

for naturalization was not supported by a certificate

showing the date, place, and manner of his entry to

the United States because Section 324(A) of the Na-

tionality Act of 1940 excepted him from such require-

ment. (See Ap])endix.)

Appellant was inducted into active service in the

United Stat(»s Army on October 21, 1942, and served

therein to Se})tember 26, 1945, when he received a cer-

tificate of honoT'able discharge (T. 3-21). At the time

of his induction he claimed to hav(^ l^ecn born in the

United States (T. 21).

On .)ul\ 12, 194(), he made a formal application foi-

a United States ])asspoJ't in which he declaicd undci'



oath that he had been born in San Francisco, Cali-

fornia, on July 18, 1912, and was a citizen of the

United States (U.S. Exhibit No. 1; T. 21).

In the same year of 1946 appelhmt a^ain falsely

claimed United States citizenship by appearing as a

supporting witness to a petition for natui-alization,

which petition was granted (T. 21). Also, in the same

year of 1946 he made another false affidavit of citizen-

ship in support of the same person's application for

a United States passport (T. 12-22).

In Au,2:ust of 1948, by means of the United States

passport which he had secured in 1946, he attempted

to reenter the United States as an American citizen

and again testified that he had been born in the United

States. Five days later he admitted that he had been

boi-n in China (T. 22-23).

Appellant's petition for naturalization recites that

he was then married to one Lun Fung How, the date

of marriage being October of 1928 (T. 2). He twice

falsely claimed that he was not married, first to the

Army authorities and then to the officers of the Immi-

gration and Naturalization Service (T. 22). In Au-

gust of 1948, at which time he finally admitted the

truth as to his place of birth and his citizenship, he

also admitted the fact of his marriage, stating that

he had married his w^fe for the second time at the

American Consulate in China in 1947 (T. 22). His

petition recites that he has two children : Mok Yee

Lok, ])orn January, 1929 in China, and Mok Kwong

Yee, born January 15, 1948 in China (T. 3).



On October 20, 1948, the ImniigTation and Natnral-

ization Service ordei-ed that execntion of tlie ordei'

exchiding the appeUant I'roni the United States be

deferred pending dis])()sition of his application for

naturaliziition (T. 17).

CONTENTIONS OF APPELLANT.

The appelhmt contends that the District Court erred

in finding that appellatit had not estal)lished good

moral character as required b}' Section 324(A) of the

Nationality Act of 1940: and also erred in denying

ap])ellant's petition for natuT'alization (Appellant's

Brief p. 4).

A])])ellant raises two main questions: First, whether

appellant did fail to establish good moral chai-acter

before the District Court, and, Second, what period

of time was the District Court authorized to consider

in determining whether the appellant had established

good moral character under Section 324(A) (Appel-

lant's Brief p. 5).

The aj)pellant's brief sets out his several acts fi'om

October of 1942 to August of 1948, during whicli pe-

riod of time he claimed birth in the United States and

American citizenship, and falsified concerning his

mai'ital status (Appellant's Brief ])p. 5-6).

in addition his brief (pj). ()-7) asserts: First, that

his fals<' representation of United States citizenshi})

at the time he a[)peare(l as a witness to anothei" alien's

prtitiou foi- naturalization in 1946, and when lie sup-



l)orted the same person's ap])lication for a United
States passport in the same year, did no hann to any-

one; Second, that no person was harmed by his false

statements regarding his marital status; and Third,

that these offenses are not of a type which would "out-

rage the moral feelings of his neighbors" (Appellant's

Brief pp. 6-7).

In addition, tlie appellant points out that he, un-

like some others who also falsely claimed United

States citizenship, did not procure fraudulent docu-

ments to su])port his false claim, nor perjured state-

ments; also, that he has never been prosecuted for

these or any other offenses (Appellant's Brief pp.

7-8).

With further reference to his false statements con-

cerning the fact of his wife and child in China, appel-

lant asseris that this resulted in a saving to the Gov-

ernment since the tnith probably would have caused

an allotment to be made to them (Appellant's Brief

p. 6).

The reason for remarrying his wife in China in

1947 is ascribed to the asserted difficulty encountered

by his people in China in proving Chinese marriages.

He mentions a ''custom" recently growing up among

the Chinese of remarrying their spouses at American

Consulates in China in order to create records of

such marriages (Appellant's Brief pp. 6-7).
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ARGUMENT.

Since tlic a})pollant undertakes to sliow tliat liis

various offenses did not justify the denial of his peti-

tion for naturalization and, if they did, questions the

period of time during- which the District Court could

properly requii'e a showing of good character, the

appellee will touch upon each act, seriatim, and then

discuss the main issue raised by the appellant.

1. That no person was harmed by the appellant's

false claim to native birth and United States citizen-

ship when he acted as a witness upon his fi'iend's

petition for naturalization in 1946.

Section 346(a) of the Nationality x\ct of 1940 (5-1

Stat. 1163; 8 U.S.C. 746), then in effect, designated

a false statement knowingly made under oath in any

proceeding relating to naturalization or citizenshi]) as

a felony (see Appendix).

It is apparent that the a])ijellant's action on that

occasion was felonious. It is equally a]^])aront that his

false testimony included all of the elements of perjury.

By his false claim in support of his friend's pass-

port ap])lication in the same year, he again brought

himself within the purview of Section 346(a) (18) of

the 1940 Nationality Act. In ruitcd States v. Tav-

daric, CCA. Ind. 1945, 152 F. (2d) 3, rehearing de-

nied 66 S. Ct. 703, 327 U.S. 786, 90 L. Ed. 1012, it was

held that undei- sulisection (a) (18) of this section,

making it a felony for an alien knowingly to represent

himself to l)e a citizen of the United States, no limi-

latioii is placed on the cii-cumstances under which and



the persons to whom false representation is made, as

lon^ as it is f(^7" a fraudulent purpose.

Perjurious statements are malum in se. No argu-

ment is needed to show their inherent harm to every

citizen as they hamper the administration of justice

in the judicial process. Appellant seems unaware that

he directly harmed his friend hy i)rejudicing his claim

to citizenship and I'endering his naturalization cer-

tificate subject to revocation.

2. What harm the appellant may have done di-

rectly to his mfe and child^ or to others indirectly, by

concealino- their existence has not been ascertained.

Appellant points to the saving to the Government

which resulted by his false statements in that regard.

It is clear that this concealment resulted in depriving

them of that to which they were rightfully entitled.

He asserts that the lack of records in China, coupled

^^^th the attitude of the Immigration and Naturaliza-

tion Service, has created a recent custom among the

Chinese of remarrying their wives at the American

Consulate there or in Hong Kong. No evidence of such

a custom is in the record or elsew'here, and appellee

submits that such e^ndence cannot be produced. A
general lack of record evidence of such events as

marriage in these Chinese cases has always necessi-

tated acceptance of the testimony of the parties them-

selves as the only available evidence thereof, and

such testimony has in the past, and presently still is,

required to be accepted in both immigration and nat-

uralization cases to establish both the fact and the

validitv of such marriages.
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Appellant's real motive for eoneealinf:: his family

status is quite clear. Tie knew that any disclosure of

his 1928 marriage in China would certainly lead to

exposure of his false claim to birth in San Francisco

in 1912, and it is apparent that his remarria.s:e in

China in 1947 was to mask his ])revious marriage

there. Indeed, the a])pellant frankly sets out liis de-

ception in this respect, stating:

'' Obviously a])pellant would have been precluded

in ])articipating in this marriage and having it

solemnized l)efore the American Consul had he

disclosed the previous marital status." (Ap])el-

lant's Brief p. 7.)

Just as obviously such a disclosure would have led to

the exposure of his fraud and the revocation of his

American passport, as well as preventing his reentry

to the Fnited States; all of which he w(»ll knew and

carefully guarded against.

3. Ajjpellant thinks his course of conduct ovc^r a

ix'viod of years from 1942 to 1948, during wliicli time

he steadfastly continued his practice of falsity and

deceit, was not the kind of conduct that w^ould out-

rage the moral feelings of his neighl)ors (ApiK^llant's

Brief p. 7).

No evidence whatever has been offered to su])port

ap])elhint's assumption as to the moral feelings of his

neighlxus. it is submitted that our many statutes con-

demning and jx'nalizing such a<'ts are sufficient ])i'oof

i)i' the contrary.

Finally, a|>|)('llant sees some diffei-encc between liis

false claims and the acts itf those wlio liaxc secui'cd



false docuineiits to su])poT't them. He seems iiiLaware

that his AnioTioaii ])assp()rt constituted dofumentarv

evidence of his chiimed citizenship. Since the passpoi*t

was snfficient for his pnv]iose, he had no reason to se-

cure additional evidence of citizenship; that he has

not heeTi penalized for his crimes in no way mitij^ates

their character.

The c<ase of Petition of R (56 F. Siipp. 969),

cited by the a})]^ellant, involved a female petitioner

for naturalization who committed the technical crime

of foi'uication by having sexual intercourse with a

man with whom she went throno-h a marria^'e cere-

mony in s^ood faith, sincerely but mistakenly believ-

ins: the man was divorced. The (}uoted phrase from the

couii-'s decision, when read with its context, discloses

the court's natural disinclination to ascribe bad moral

character to an innocent act which was a technical

violation of law. Referi'ins:, however, to the quoted

excer])t, it is submitted that the appellant's continued

conduct fails to meet this test, since neither the norms

of society nor the actions of averasre men condone

persistent perjury.

In the case of U. S. v. Samuel Harriso)}, No. 12,354,

cited by appellant, the petition w-as filed under a pre-

cedinjr veteran naturalization statute similar to Sec-

tion 324(A). In that case the petitioner w^as guilty of

family desertion, bigamy and false testimony. Refer-

ence to the decision in the case discloses that the test

suggested by the appellee there Avas accepted and ap-

plied by this couii, which said, however, that:
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''This test is not an irrational one and since it

does no violence to the spirit of the law we see

no reason for rejeetin;;- it. We apply it to the

facts of this case and hold that the moral feelinjrs

now prevalent ji'enerally in this conntry wonld h(^

ontra.u'cd hy th(» immoral and criminal condnct of

appellee. Should this conrt ex])ress a contrary

conclusion it would he a sad refl(H'tio]i on the

mores of our times and a deplorahle connnent on

moral standards existing' in the United States.

We adhere to the view that the moral climate of

Ameiica does not encourage crime and crim-

inals."

Appellant contends that he ''accepted the hurdens

of citizenship- '. It is true that he claimed and enjoyed

its henefits hut, except for his military service, the

record is silent concerning anj^ hurden or duty or re-

sponsihility which he ever acknowledged or pci'formed.

Cei*tainly, his military service was commendahle; it

constitutes the sole hasis for his petition foi- naturali-

zation. As to whether au alien's honorahlc military

record alone entitles him to citizenship, this court in

the Harrison case, cited ahove, stated

:

"Appellee argues that an honorahl(> discharge

from the army is prima facie evidence of good

moral character. Assuming the validity of this

contention it requires no argument to demonstrate

that such a fact cannot he so conclusive in its evi-

dentiary effect as to outweigh, override and de-

sti'oy the effect of othei- e\idence which clearly

estahlishes a course «)f conduct characteii/ed hy

criminal activities of a sei'ious character. The lat-

ter showing tnay com|)l<'tely negative the idea that
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the author of the criminal act is a person of good
moral character, and we think that such is tlie ef-

fect of the evidence respecting api)ellee's conduct.

Any other conclusion would imply that citizen-

ship should be granted as a matter of course to all

aliens who served in our armed forces regardless

of the presence or absence of good moral char-

acter. This is not the law."

The appellant voices his apprehension that because

of his illegal presence in the United States, an order

of exclusion will be enforced against him unless such

order may be defeated by his naturalization. The ap-

l)ellee realizes that this Court is not unmindful of

ultimate results in this or other cases coming before

it, but respectfully submits that it should not be per-

suaded to go beyond the question raised by the appel-

lant of error in the trial court, since any result which

may flow from his conduct—whether it be criminal

prosecution or deport-ation—cannot properly be made
an issue in this proceeding. It is clear that his pres-

ent position was brought al^out solely by his own crim-

inal conduct. His indirect plea that American citizen-

ship should be awarded to prevent deportation is not

tenable. In any event, such deportation would serve

the wholesome purpose of reuniting him with his own

family in his own country. In view of his illegal entry

and subsequent conduct, such result does not appear

too harsh a penalty.

Appellant cites cases decided by the Board of Im-

migration x\ppeals in which aliens petitioning for

suspension of deportation have been guilty of falsi-
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fying their citizeiishi]) under various circumstaiu'es

when a])plying' for cniplovnieut, ronisterina- for se-

lective sei'viee, and in registering to vote. He (]Uotes

one decision of the B.I.A. to the effect that good

moral character is not necessarily destroyed by a

single lapse, and contends, therefore, that since liis

many false claims were necessitated l)y tlie first one,

they should all l)e regarded as only one (Appellant's

Brief pp. 10, 11, 12). On this point, the observation

of this court in the above-cited Harriso}i case seems

to be a complete answer to this contention and ex-

presses the views of the naturalization courts in gen-

eral on the point:

**It may well be that in the exercise of a sound

discretion in passing upon a petition I'ov naturali-

zation, a court could, with projn'iety, disregard

evidence of some minor offense not indicative of*

moral de]:)ravity where the I'ccord failed to dis-

close the commission of serious offenses. But we
are not here called u])on to consider snch a case.

The record before us establishes as a matter of

law that appellee is not a person of good moral

character."

As to the degree of moral character to be established

as a prerequisite to naturalization, it is true that the

courts have not demanded the highest degree of moral

excellence, 'i'he broad and reasonable test generally

ap])lied is that a good moral character is one that

measures u|) as good among the ])eople of the com-

munity ill which the applicant lives. /// r< Spenser

(('.('. Ore. 1878) Fed. Case No. 132;U. hi n llopp

(D.r. Wise. IfMO) 17f) F. 5(>1. hi the Sp<'>is(r case
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the court held that one wlio committed perjury had

so far behaved as a man of bad moral character as to

disqualify him for citizenship.

In the case oF In re Bonner (D.C. Mont. 1922) 279

F. 789, it was held that the inquiry or proof in nat-

uralization j^roceedings was not as to the good repu-

tation of the applicant, hxii: as to his good behavior

as an index of actual moral character, so that specific

acts of bad behavior were material and competent.

In Repouille v. United States (CCA. N.Y. 1947)

Ifjf) F. (2d) 152, it was held that an alien seeking citi-

zenshi]) had ''good moral character" if his conduct

conformed to the generally accepted moral conven-

tions current at the time.

In Petition of Zele (CCA. N.Y. 1944) 140 F. (2d)

773, the court held that the test of moral fitness of an

alien applicant for naturalization was w^hether the pe-

titioner had behaved as a person of good moral char-

acter during the five years immediately preceding his

petition.

An alien need not have been con^dcted of a felony

to justify denial of his application for citizenship on

the ground that he is not of ''good moral character".

Jn re Paoli (D.C Cal. 1943) 49 F. 8upp. 128.

Where an act invohnng moral turpitude is com-

mitted w4thin the statutory period of residence re-

quired of aliens seeking naturalization, the fact that

no judgment of conviction had l)een based thereon

would not militate against a finding that proof of good

moral character during the time had not been Put--
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iiishpd. /;/ rr BooksclDu's (D.C. Oto. 1945) f)1 F. Siipp.

751.

Where an alien liad represented himself as a citizen

to officials at a United States Navy IJase de])ot and

liad made false stateiiients to a naturalization exam-

iner, his petition for natnralization was denied for

failnre to establish <iood character, fn P( tit ion of

Ledo (D.C. R.T. 194(^) 67 F. Su])]). r)()7.

MORAL CHARACTER A QUESTION OF FACT.

What conduct on the part of a ])etitioner for natu-

ralization does or does not constitute ^ood moral char-

acter is a question of fact within the sound judgment

of the tiial court,

V. S. r. Bifichof, CCA. N.Y. 1931, 48 F. (2d)

538;

r. S. v. Bfda, CCA. N.Y. 1941, 118 F. (2d)

458;

Petitions of Unddcr, rt aJ., 159 F. (2d) ()59, (i97.

The question is to l)c determined fi-om th(> facts of each

)>articular case.

Daddona v. V. S., 170 F. (2d) 9(i4, 9H():

"(jood moral character i'or the ])rescT"ih(»d ))eriod

is a question of fact."
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WHAT IS THE "PRESCRIBED PERIOD DURING WHICH GOOD
MORAL CHARACTER SHALL BE ESTABLISHED?

Appellant ])oints out that his niiseondiict terminated

in iiu^ust of 19-1-8. after whicli time he no longer

claimed hii'th in San Francisco and United States

citizenshi]). Section oOTCa) of the Nationality Act of

1940 (Section 707(a) U.S.C.A.) specities that no per-

son "except as hereinafter pro"\'ided in this Act" shall

he naturalized unless he has established (1) five years

of continuous United States residence preceding his

petition, (2) and between its filing and its final hear-

ing, and (3) good moral character and attachment to

the principles of the Constitution of the United States

"during all the periods referred to". The bulk of

naturalization petitions are filed under this general

provision. (See Appendix.) This statutory period in

general is judicially construed as an interval which the

statute has set up as a probationary period, and con-

sideration is ordinarily limited, therefore, to the peti-

tioner's conduct during that time. This view regards

the alien's antecedent conduct as having a bearing on

his qualifications only as it may affect the validity of

his claim to good character during the prescribed

period.

Petition of Zele, 127 F. (2d) 578 (CCA. 2,

1942)

;

IJ. S. V. Clifford, 89 F. (2d) 184 (CCA. 2,

1937) ;

Petition of Sperdnti, 81 F. Supp. 833 (D.C

Pa.).
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Representative of tlie view that the naturalization

court sliould not necessarily limit its consideration of

the petitioner's conduct to the ])eriod of required resi-

dence are the following:

Tv re Boounovic (Cal. 1.941) 114 P. (2d) 581, prior

opinion 106 P. (2d) 247.

In the case of In re Taran (D.C. Minn. 1943) 52 F.

Supp. 5:^, it was held that the Government may in-

quire into the applicant's entire life history to ascer-

tain his true character and inclinations.

In Petitio)} of Gahin (D.C. Cal. 1945) m F. Supp.

750, the court held that it was not restricted in its in-

quiry concerning" the fitness of applicants for naturali-

zation to the 5-year period fixed hy Section 307(a),

which is merely the minimum requirement petitioners

for citizenship must meet.

In the case of f)i re [Apsifz NaUiralizafion (D.C.

Md. 1948) 79 F. Sup]). 954, it was held that the Fact

that 5 years and 9 months had elapsed sinc<> the ap-

))licant's release from ])rison after convictions of

crimes involving moral turpitude, and the alien had

ap[)arently lieen a law-abiding ])erson during that

period, did nol entitle th(» applicant to naturalization.

In the case of In rr Bnlestrieri (D.C. Cal. 1945) 59

F. Sui)p. 181, it was held that although Sccti(»n 307(a)

inij)oses on the a])plicant the burden of pi-oving five

years of go(Kl chai'acte]-, it does not limit, in point of

time, the power of the court to examine his (|nalifica-

tions for citizenship.

In the case of in n Laws (D.C. Cal. 1944) 59 F.

Supp. 179, the court held that nn alien who was re-
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quired to prove only one year's continuous residence

in the United States preceding his petition for natu-

ralization because of his marriage to an American

citizen, was nevertheless required to prove good be-

havior for five years prior to such ])etition.

From these decided cases it will be observed that

naturalization courts do not feel necessarily con-

strained to limit their inquiry concerning a naturali-

zation applicant's moral character to the period of

residence t(^ be established, even where such period is

specifically set out in the statute.

Directing attention now to the appellant's specific

question as to the ])eriod during which the trial court

in this case was justified in considering the appellant's

conduct, it will be seen that although subsection (b)

(2) of Section 324(A) proAddes that no period of resi-

dence need be established, nevertheless paragraph (4)

thereof re(|uires that the petition shall be supported

by the affidavits of two citizens attesting their knowl-

edge of the j)etitioner's good moral character.

The Innnigration and Naturalization Service has

adopted tlie view that since the statute does not specify

the period of good character to be established under

this Section, a period of time considered as reasonable

should be the applicable rule.

There appear to be no reported cases on this exact

point, but the same District Court which denied the

appellant's petition, in the unreported case of Hing

Toufj Wai, Petition No. 89798, filed under Section

324(A), alsu denied that petition for failure to estab-

lish good moral character where the petition was filed
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on October 12, 1948, and the applicant had entered

the United States as a desertins: seaman in 1919 or

1920, and liad falsely claimed United States citizenship

when he made a tri]) to China in 1933, when he cTitercd

the Ignited States Army in 1942, and when he testified

])efore an examiner of the Immigration and Natnrali-

zation Service on June 15, 1948. In denying his peti-

tion for naturalization on December 8, 1948, the Dis-

trict Court 7"uled that it was not limited to any pre-

scribed period of time in detenriining whether the

petitioner had established good character.

The satne court in the unreported case ol' Do Qua/i

Lew, Petition No. 90299, also filed under Section

324(A) on December 14, 1948, wherein the petitioner

on June 6, 1947, falsely claimed United States citizen-

shi]) before an Immigration I^oard of S]iecial Inquiry,

granted the j)etition, holding that the petitioner's

Army service out-weighed in general his false testi-

mony on the issue of his moral cliaracter. In that case

the point concerning the period of time required tx3

show good character under that section was not de-

cided.

ill an unreported casr the Superior Court of the

State of Cnlifornia, in aiid lor tin* (^ity and County

of San Francisco, on February 20. 19r)0, dcjucd Peti-

tion No. 28()i:> of M})}f} F(>)i(/ L(( bcn-ause ol" his false

testimony before an hnmigration Hoard of Sj)ecial

ln(|ui]-y in wliicli lie had set u]) his false claim to

I'nited States citizenship and had also caused his

wife and child to I'alsifv in order to gain enti-y to the

United States in April (»f 1948.
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The Petition of Wong Sie Lim, decided in 1947 (71

F. Sup]). 84) was filed in the U. S. District Court in

San Francisco under Section 701 of the Nationality

Act of 1940 (8 U.S.C.A. 1001) under a preceding- stat-

ute o-rantinti- citizenship to active and honorably dis-

charged members of the armed forces of the United

States under conditions wvy similar to those now em-

bodied in Section 324(A). No period of residence was

required to be proved under Section 701. Although the

issue in the IAw case was not on the point of character,

the decision indicates the coui'ts' interpretation of the

statutes on the question of its proper construction,

holding that the law was not to be liberally construed

in favor of the alien on the ground that it was remedial

legislation. In the Lim case the court thoroughly

reviewed the legislative history relating to the natu-

ralization of members of tlie armed forces and those

honorably discharged and cited several decisions of

the United States Sui)reme Court as authority for the

general ruling that:

"It is still an historic precept of our scheme of

naturalization that 'statutes prescribing qualifica-

tions and governing procedure for admission are

to h^ construed with definite purpose to favor and
support the gOA^ernment. And in order to safe-

guard against admission of those who are un-

worthy, or who for any reason fail to mea.9ure tip

to required standards, the law puts the burden

upon every ap])licant to show by satisfactory evi-

dence that he has the specified qualifications.'
"

In anotlier unreported case filed in the same coui-t

under Section 701—that of Alexander Andrew Bari-
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atinsky, No. 826M,—the a])plica)it liad falsely claimed

eitizenship on several occasions from 1933 to 1944 and

was convicted in 194() fov 1'alsely clainiin,^- citizenshi])

and placed on probation for two years. He had ])revi-

onsly been denied natnralization by the V. S. District

Court at Baltimore, Md., on April 27, 1945. He was

,2:ranted citizenship on April 28, 1949, upon the recom-

mendation of the ImmisiTation and Naturalization Ser-

vice which pointed out that the section of law under

which his ]ietition was filed did 7iot specify the prri(td

during which the petitioner was re(]uired to establish

o-ood character, and that a reasonable period would

therefore appear to be the proper rule to apply in such

cases. In this case the applicant's violations of law

occurred prior to his honorable discharp:e.

In the case of United States v. SfiDiueJ Harn'so)),

No. 12,354, referred to al)ove, this Court did not feel

required to confine itself to any specific ])ei"iod of time

in determiniuLi' whether the a])plicant's coiiduct dis-

closed his ^ood moral character. The petition was filed

ill December of 1946 and it is evident that the court

was viewing the petitioner's record as far back as 1937

when he deserted his familv.

CONCLUSION.

Appellee submits that the \ icw (tf the Inimiirration

and Naturalization Service that a ])etitiontM- inider

Section 324(A) of the Nationality Act of 1940 should

be required to show crood conduct for a "]'eas(^nable

])erioH" of time prior to his npplicatioii r<»r naturali-
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zation is, in itself, a reasonable rule of construction ap-

plicable to this section, and that the courts in general

arc properly adopting and applying it ; that the appel-

lant's conduct ])rcceding his petition does not meet the

test of such rule; and that the District Court in so

liolding remained well within the area of its proper

imd legal discretion and therefore did not err, as ap-

pellant contends, in denying his j^etition for his fail-

ure to establish good moral character as required by

Section 324(A) of the Nationality Act of 1940.

Accordingly, the appellee believes that the order of

the District Court of the United States, dated Decem-

ber 13, 1949, denying the petition of the appellant for

citizenship was proper and should therefore be af-

firmed.

Dated, San Francisco, California,

June 23, 1950.

R espectfully submitted,

Fra^k .T. Hennessy,
Unitod States Attorney,

Edgar R. Bonsall,
Assistant ITnited States Attorney.

Attorneys for Appellee.

Stanley B. Johnston,
Adjiidieations Di\ ision, Inunifjratioii and Natnra]i?;:it ion Ser\-icc,

On the Brief.
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ACT OF JUNE 1, 1948

(PUBLIC LAW 567. 80TH CONGRESS: CHAPTER 360, 2D SESSION)

TO AMEND THE NATIONALITY ACT OF 1940.

B( it enacted hi/ the Senate and House of Represen-

tatives of the United States of America in Congress

assembled, Tliat the Nationality Act of 1940, as

amended (54 Stat. 1137; 8 U.S.C. 907), he amended

by adding a new section to be known as section 324A,

as follows

:

"Sec. 324A. (a) Any person not a citizen w^ho has

sened honorably in an active-dnty status in the mili-

tary or naval forces of the United States during either

World War I or during a period beginning September

1, 1939, and ending December 31, 1946, or who, if sep-

arated from such service, was separated under honor-

able conditions, may be naturalized as provided in this

section if (1) at the time of enlistment or induction

such person shall have been in the United States or an

outlying possession (including the Panama Canal Zone,

but excluding the Philippine Islands), or (2) at any

time subsequent to enlistment or induction such person

shall have been lawfully admitted to the United States

for permanent residence. The executiA'e department

under which such person served shall determine

whether pei'sons have served honorably in an active-

duty status, and whether separation from such service

was und(^r honorable conditions: Provided, however,

That ]io person who is or has been separated froTu
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such service on account ol" alienage, or who was a

conscientious o])ject()r who i)erfonned no military or

naval duty whatever or lei'used to wear the uniform,

shall he reg'arded as having served honoral)ly or having

heen se])arated under honorahle conditions for the

purpose of this section.

"(h) A y)erson filing a ])etition under suhsection

(a) of this section shall (•<)in])ly in all respects with the

requirements of this chai)ter except that

—

''(1) he may he naturalized regardless of age,

and notwithstanding the provisions of sections

303 and 32H of this Act;

"(2) no declaration of intention, no certificate

of arrival, and no ])eriod of residence within the

United States or any State shall he I'equired

;

''(3) the petition for naturalization may he

filed in any court having naturalization jurisdic-

tion r(\gardless of the residence of the ])etitioner;

"(4) there shall he included in the petition the

affidavits of at least two credihlc witnesses,

citizens of the United States, stating that each

such witness ])ersonally knows the petitioner to

he a person of good moral character, attached to

the principles of the Constitution of the United

States, and well dis])osed to the good ordei- and

ha]7})iness of the Tnited States;

"(5) wlu'ii serving in the military oi- naval

forces of tlie United States, the serxice of tlie

j)etitioner shall he pioxcd either (1) hy affidavits

forming |)art of the |)etition, of at li'ast two citi-

zens oi* the United Slates, memhers of the military

or naval foi'ces of a iKnicomniissioiuMl (»r wai-rant
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officer ,2,rado, or his^hor (who may be the same
witness deserihed in clause (4) of this subsection),

or (2) by a duly authenticated certitication from
the executive department under which the peti-

tioner is servinc;. Such affidavits or certifications

shall state whether the petitioner has served hon-

orably in an active-duty status during either

World War I or during a period beginning Sep-

tember 1, 1939, and ending December 31, 1946;

''(6) if no longer serving in the military or

naval forces of the United States, the service of

the petitioner shall be proved Iw a duly authenti-

cated certitication from the executive department

under which the petitioner served, which shall

state whether the petitioner served honorably in

an active-duty status during either World War I

or during a i)eriod beginning September 1, 1939,

and ending December 31, 1946, and was separated

from such service under honorable conditions ; and

''(7) notwithstanding section 334(c) of this

Act, the petitioner may be naturalized immedi-

ately if prior to the tiling of the petition the peti-

tioner and the required witnesses shall have ap-

peared before and been examined by a representa-

tive of the Service.

''(c) Citizenship granted pursuant to this section

nay be revoked in accordance with section 338 of this

A.ct if at any time subsequent to naturalization the

person is separated from the military or naval forces

imder other than honorable conditions, and such

ground for revocation shall be in addition to any other

pro\nded by law. The fact that the naturalized person
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was separated from tlie service under other than hon-

orable conditions shall be proved by a duly authenti-

cated certification from the executive dejjartnient

under which the person was sersdng at the time of

separation."

PENAL PROVISIONS

NATURALIZATION AND CITIZENSHIP OFFENSES DESIGNATED
AS FELONIES.

See. 346. (a) It is hereby made a felony for any

alien or other person, whether an applicant for natu-

ralization or citizenship, or otherwise, and whether an

(^m]jloyee of the Government of the United States or

not—(54 Stat. 1163; 8 U.S.C. 746.)

(1) Knowinsjly to make a false statement under

oath, either orally or in writing-, in any case, ])ro-

ceeding, or matter relating to, or under, or by

virtue of any law of the United States relating to

naturalization or citizenship. (54 Stat. 1163: 8

U.S.C. 746.)

(18) Knowingly to falsely represent himself to

be a citizen of the United vStates without having

been natui-alized or admitted to citizenship, or

without othenvise being a citizen of the United

States. (54 Stat. 1165; 8 U.S.C. 746.)



SECTION 307(a) NATIONALITY ACT OT 1910.

(54 STAT. 1142, 8 U.S.C. 707.)

Sec. 307. (a) No person, except as hereinafter pro-

vided in tliis Act, .sliall be naturalized unless such peti-

tioner, (1) immediately ])reccding the date of filing

petition for naturalization has resided continuously

^vithin the United States for at least five years and

ivithin the State in which the petitioner resided at the

tune of filing* the petition for at least six months,

(2) has resided continuously within the United vStates

from the date of the petition u]) to the time of admis-

sion to citizenship, and (3) during all the periods re-

ferred to in this subsection has been and still is a per-

son of good moral character, attached to the principles

3f the Constitution of the United States, and well dis-

posed to the good order and happiness of the United

States. (54 Stat. 1142; 8 U.S.C. 707.)




